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DECI SI ON AND ORDER - DENYI NG BENEFI TS

This is aclaimfor worker's conpensati on benefits under the
Longshor e and Har bor Wr kers' Conpensati on Act, as anended (33 U. S. C
8901, et seq.), hereinreferredto as the "Act." The hearing was hel d
on Novenber 30, 2000 in Portland, Maine, at whichtinme all parties were
gi ven the opportunity to present evidence and oral argunents. The
following references will be used: TR for the official hearing
transcript, ALJ EXfor an exhibit offered by this Adm nistrative Law
Judge, CXfor aCaimant's exhibit, DXfor aD rector's exhibit and RX
for aCarrier’s exhibit and EXfor an exhi bit of fered by t he Enpl oyer
Thi s deci sionis beingrendered after having gi ven full consideration
to the entire record.

Stipul ati ons and | ssues
The parties stipulate, and | find:
1. The Act applies to these clains.

2. Claimant and the Enployer were in an enpl oyee-enpl oyer
relationship at the relevant times and until Septenber 7, 1991.

3. Onvarious dates C ai mant all eges that he sufferedinjuries
in the course and scope of his maritime enpl oynment.

4. d ai mant gave t he Enpl oyer notice of theinjuriesinatinely
manner .

5. Claimant filed a tinmely claimfor conpensation and the
Enmpl oyer filed a tinmely notice of controversion.

6. The parties attended an i nfornmal conference on Decenber 12,
1999.

7. The applicabl e average weekly wage i s i n dispute for certain
i njuries.

8. The Enpl oyer andits Carrier have paid certain benefits for
certain periods of time. (RX 2-RX 4)

The transcript reflects the foll owi ng stipul ati ons at pages 6-12
with reference to Claimnt’s shipyard injuries:

MR. CASE: | think we can, Your Honor, and there are several
injuries involved, and I will proceed injury by injury, if I may.

JUDGE DI NARDI: Certainly. That would be appropriate.

MR. CASE: The first injury before ustodayisaninjurywtha
date of 5/3/1984, aninjury sustainedto his back and neck, andit's
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agai nst Li berty Mutual and BIW W can stipul ate that the Act appli es.

We can stipulatetothe event of theinjury. W can stipulatethat it

occurredinthe course of his enpl oynent, that an enpl oyer - enpl oyee
rel ationship existedat thetine, that noticewas tinely given. Aclaim
for benefits was filed on 12/20/1993. 1 cannot fi nd any evi dence of a

noti ce of controversion beingfiled. Theinformal conference was hel d
on 12/12/99. The average weekly wage at the time of the injury was
$443.88. W are claimngonthis, as we are on all of these dates of

injury, permanent total disability from9/7/91 to the present and
continuing. onthis particular injury, benefits have been paid for two
periods of disability, I believe, from5/4/84 to 6/3/84, and from
9/7/91 to 3/15/93, | believe at the rate of $295.92, right?

MR. G LLIS: I don't know. W do have paynent records that will go
into evidence.

MR. CASE: Sonme nedi cal benefits have been paid. There's two

medi cal bills we think that arestill indispute, andthat's inthose
exhibits here. M. Gllisisgoingtolookintothat. | believethe
unresol ved i ssues are conti nui ng causati on, nature and extent of
disability. M. Gllis has raised the statute of limtations, |
bel i eve?

MR. Gl LLIS: Yes.
MR. CASE: And responsible carrier?
MR. Gl LLIS: Right.

MR. CASE: As well as controvertingentitlement to any further
nmedi cal expenses, and col | at eral estoppel based on t he deci si on of the
State Workers' Conpensation Board from 3/15/93.

MR. G LLIS: Correct.
MR. CASE: That's all | have on that date of injury.

MR. GILLIS: I think with each of these, Your Honor, there have
been a nunber of benefits paid, and obvi ously, under state conpensation
act, and | think all the parties are clain ng credits for those under
the statute.

MR. CASE: There's no dispute on that.

JUDGE DI NARDI: Noted for the record.

MR. CASE: The next date of injury is October 16, 1985, whichis
aninjury to his head, neck, and upper back. W can stipul ate that the
Longshore Act applied. W can stipulatetothe event of theinjury. W

can stipulatethat it aroseinthe course of enpl oynent, that there was
an enpl oyer-enpl oyee rel ationship at the tine, that notice was gi ven on
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10/ 16/ 85. Aclaimfor benefits was filed on 2/26/94. The noti ce of
controversy was filed on 3/23/94. The i nformal conference was hel d on
12/ 2/ 99. We do not have an average weekly wage for this date of injury,
and as | i ndi cated above, the clai mis the sane claimfor all of these
dates of injury, total from9/6/91, tothe present and conti nui ng. The
unr esol ved i ssues, | believe, are nedical causation, nature and extent
of disability, statute of limtations, responsible carrier, collateral
estoppel, and entitlenent to nmedical expenses.

The next date of injuryis 8/4/86, whichisaninjury to his right
knee. we can stipul ate that the Longshore Act applied, that theinjury
occurred on 8/ 4/ 86 inthe course and scope of enpl oynent. There was an
enpl oyer - enpl oyee rel ati onship at the tine. Noti ce was gi ven on 8/ 6/ 86.
A claimfor benefits was filed on 8/26/94 -

MR. GILLIS: | have 3/26/94.

MR. CASE: Or 2/ 26 was the claim and the notice of controversion
was filedon 3/23/94, | believe. The informal conference was held on
12/ 2/ 99. The aver age weekl y wage i s unknown on t hi s date of i njury. The
unresol ved i ssues are causati on, nature and extent of disability,
statute of [imtations, responsiblecarrier, collateral estoppel, and
entitlenment to nmedical expenses.

The next date of injury is a 12/3/1990 agai nst BIW sel f-i nsured.
It'saninjury to his neck. I think we can stipul ate that the Longshore
Act applies, and |l think there's not -- there's no stipulationonthe
event of the injury?

MR. HESSERT: That's correct.

MR. CASE: Okay. And there's no stipulation-- well, we do have a
stipul ati on of notice of 12/3/90. The clai mfor benefits was fil ed on
2/ 26/ 94, notice of controversy filed on 3/22/94. The i nformal
conference was held on 12/2/99. W have an average weekly wage of
$504. 40, and the i ssues in controversy onthis date of injury arethe
fact of the injury, Section 907; nature and extent of disability;
per manency; and the availability of suitable work as well as -

MR. HESSERT: Statute of limtations.

MR. CASE: -- statute of limtations. The next date of injuryis
a 2/14/91 date of injury, aninjury to M. Cyr's knees agai nst BIW
sel f-insured. We can stipul ate that the Longshore Act applies. we can
stipulate that the injury occurred. We can stipulateit was inthe
course and scope of enploynent. There was an enpl oyer-enpl oyee
relationshipat thetine. Notice was givenon 2/14/91, and the claim
was filedon 2/26/94. It was controverted on 3/22/94, and t he i nfornal
conference was hel d on 2/ 12/ 99. The average weekl y wage was $510. 63.
Agai n, we are cl ai m ng permanent total from9/6/91to the present and
conti nui ng. He has been receiving benefits they have been paid onthis
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injury from9/7/91tothe present, | believe at therate of $170. 30 a
week. The extent of inpairnment is an issue.

MR. HESSERT: Let ne just say sonmething for amnuteinterns of
the issues and the stipulations.

MR. CASE: Yeah.

MR. HESSERT: We do stipulate that theinjury occurred, but we do
not agree therewas injury to both knees. W -- it's our positionthat
it was aninjurytotheleft knee. Paynment was made pursuant to the
state decree, and the state decreeis in evidence, and we bel i eve t hat
that is bindingastothenature of theinjuryitself, and that finding
was that it was aleft kneeinjury. The paynents that are bei ng nade
are being made i n accordance with that state decree, so the additional
i ssue, | guess, would be res judicata as to the effect of that
deci si on.

Onthe notice stipulation, | stipulatedthat noticewastinely
given, and | think notice of controversionwas tinely also. | don't
knowt he exact date t he notice was gi ven, but that's not anissuein
this case.

MR. CASE: Those aren't issues.

MR. HESSERT: Yeah. So on that date of injury, theissuereallyis
t he extent of disability and the nature of theinjuryitself, andres
j udi cat a.

JUDGE DI NARDI: You may continue, M. Case.

MR. CASE: The | ast date of injury is Septenmber 7, 1991 -- I'm
sorry, this is not the last injury.

MR. HESSERT: No.

MR. CASE: It's Septenber 7, 1991, and | think the only thing we
can stipulate to -- well, we can stipulate that the Longshore Act
applies.

MR. HESSERT: We can sti pul ate that t he Longshore Act applies and
that there's an enpl oynent rel ati onshi p on that date. There's not hing
el sethat's agreed to, and basically, | think when he went out of work

MR. CASE: This is the date that Bath |Iron Wr ks determ ned t hat
hislimts were so great that they couldn't enpl oy hi many | onger, and
he went out of work. Everything el se, | guess, isindispute, although
we can probably stipulate to the average weekly wage.

MR, HESSERT: | think -- as far as | know, it's the sanme wage t hat
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exi sted in February of ‘91. I"'mwlling to agree with that.

MR. CASE: OCkay. The | ast date of injury is 8/18/93, andit's a
carpal tunnel injury. Basically, he was di agnosed wi t h carpal tunnel
syndronme, whi ch we believe rel ates back to his enploynment. | think
there is nothing that has been agreed to.

MR. HESSERT: Ri ght.

JUDGE DI NARDI: The recordwi || reflect those stipul ati ons by and
bet ween counsel withreference tothose seveninjuries that are being
submtted to nme for resol uti on. Counsel can further el aborate upon the
i nplications of those injuries during their respective opening
statenents.

Post - heari ng evidence has been admtted as:

Exhi bit No. I tem Filing Date

CX 31A Attorney Case’s status report 01/ 24/ 01

EX 59 Attorney Hessert’s letter filing a 01/ 25/ 01

EX 60 Notice Relating to the Taking of tO¥ 25/01
Deposition of Daniel Cote

CX 31B Attorney Case’s letter filing the 03/ 08/ 01

CX 31 January 17, 2001 Deposition Testinony 03/08/01
Of Christopher Brigham M D.

CX 31C Attorney Case’s letter confirmng the 03/08/01
briefing schedul e

CX 32 November 24, 2000 report of David Q4/03/01
Phillips, Il, MD.

CX 33 Claimant’ s bri ef 04/ 03/ 01

CX 34 Attorney Case’'s fee petition 04/ 03/ 01

RX 5 March 30, 2001 letter from Attorne34/ 02/01

Gllis filing the

RX 6 Brief on behalf of Liberty Mitual 04/ 02/ 01
| nsurance Conpany

EX 60A Attorney Hessert’s request, filed G4/ 06/01
facsimle transm ssion, for short
extension of time to file the Enployer’s
brief (the request was granted
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tel ephonically as no objections were
| nt er posed t hereto)

EX 61 Attorney Hessert’'s letter filing tO% 08/01

EX 62 February 5, 2001 Deposition Testinony 04/08/01
O M. Cote, as well as the

EX 63 February 5, 2001 Deposition Testinony 04/08/01
Of Arthur Stevens

EX 64 Enpl oyer’ s brief 04/ 11/ 01

The record was cl osed on April 11, 2001, as no further docunents
were fil ed.

Summary of the Evidence

Rene G Cyr (“daimant” herein), fifty-one (51) years of age, with
a hi gh school education and an enpl oynent hi story of nmanual | abor,
began wor ki ng on February 18, 1974 as atank tester at t he Bath, Mai ne
shi pyard of the Bath I ron Wr ks Corporation (“Enployer”), amritine
facility adj acent to the navi gabl e wat ers of the Kennebec Ri ver where
t he Enpl oyer buil ds and repairs vessels. He perforned his assi gned
tasks all over the ships and the shipyard and, other than several
| ayoffs, remmined at the shipyard until his |ast day of work on
Sept enber 7, 1991 due, according to d aimant, to the curmul ative ef f ect
of his multiple nmedical problens. (CX32) As atank tester C ai mant,
who had no neck, back or knee probl ens prior to goingtowork for the
Enpl oyer, had duti es of goingintothe tanks of the ships toinspect
and test theintegrity of the boundaries of the tanks for | eaks and
ot her defects. He oftenhadto crawl through asmall openinginthe
t ank and he used, inter alia, “a bucket of water and soap to check for
air bubbles.” He daily used vari ous pneumatic tools, sockets and
wrenches to performhi s assi gned duti es. Wenever t here was no wor k
for himas atank tester, he woul d be assi gned work as a shipfitter and
he conti nued to use pneumati c tool s such as hydraul i c j acks, grindi ng
machi nes, wel di ng machi nes, etc., Cai mant remarki ng that as a smal | er
frame person he worked in the tanks nost of the tine. He has
experienced a nunber of injuries at the shipyard and these are
docunented in this closed record.

Cl ai mant’ s back probl ens apparent|y began i n Cct ober of 1978 (or
August 19, 1978 [RX 1 at 4]) when he fell froma work stagi ng while
pai nting his hone. (CX8 at 107) He was treated by Dr. Monahan, his
fam |y doctor, and, as the | unbar pai n persi sted, Cl ai mrant reported
t hese synptons at the Enpl oyer’s Yard I nfirmary on Cctober 9, 1978 and
Dr. David W Schall, the Enpl oyer’s then Medi cal Director, prescribed
bed rest for one week begi nning ON Decenmber 20, 1978, the doctor
treating that | ost ti me as non-occupati onal. (EX48 at 282-284) He
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returned towork onlight duty for a week or so and the | ast progress
note relating to that problemis dated January 2, 1979. (1d. at 284)

On May 3, 1984 Cl ai mant, while working as ashipfitter, injured
hi s back when he “was struck frombehind by a fork lift” noving a
dunpster fromone pl ace to another at the shipyard. He reportedthe
injury to his Enpl oyer, went out on disability the next day and t he
Enpl oyer paid certain benefits for that injury on the basis of an
Aver age Weekl y Wage of $412.92. (CX 24 at 303-312) He was out of work
f or about one nont h and he conti nued t o experi ence back probl ens upon
his returntowork as atank tester because any physi cal exertion, such
as lifting, bending or crawl i ng, aggravat ed hi s back pain, C ai nant
remar ki ng t hat hi s back has never returned to the status quo ante he
enj oyed on May 2, 1984 and t hat he, begi nning on May 5, 1984, went for
chiropractic treatnment as needed by Dr. Thomas F. Morgan (CX 12), or by
Dr. David R. Odiorne. (CX 13)

C ai mant continued hi s regul ar work activities and on Cct ober 16,
1984 he “struck (his) hard hat on a cabl e tube causing painin (his)
neck, and upper back and severe headaches.” (CX 25 at 314-321)
However, he conti nued to work and | ost no ti me because of that injury.

On August 4, 1986 Cl ai mant i njured his right knee in a shipyard
acci dent but he continued to work and |l ost no tine fromwork. On
Decenber 3, 1990 Clai mant all eges that he injured his neck in a
shi pyard accident. The Enployer as a self-insurer disputes the
occurrence of awork-related injury but acknow edges noti ce of the
alleged injury on that date, that the claimwas filed on or about
February 26, 1994, that the FormLS-207 was dat ed March 22, 1994 and
that the Average Weekly Wage as of that date was $504. 40.

On February 14, 1991 d ai mant al | eges that he i nj ured bot h knees
inthe course of his maritinme enpl oynent but the Enpl oyer sti pul ates
that Claimant injured only his left knee and t hat hi s Average Wekly
Wage for that injury is $510.63. He continued to work until Septenber
7, 1991 and that injury was t he subj ect of a clai mfor benefits under
t he State of Mai ne Workers’ Conpensati on Statute and Paul A Cote, Jr.,
Hearing Officer, by a seventeen page deci sionissued on March 15, 1993,
concl uded, inter alia, that Cl ai mnant had been injured in shipyard
accidents on May 3, 1984, while Liberty Mutual Insurance was the
Carrier ontherisk, and aleft kneeinjury on February 14, 1991, while
t he Enpl oyer was a sel f-insurer and that d ai nant’ s | ower back probl ens
wer e not due to his 1984 conpensabl e i njury, apparently due to his
continued work activities andinterveninginjuries at work. Hearing
O ficer Cote found the Enployer inits self-insured capacity to be
i able for benefits for hisfifty (50% percent partial incapacity as
aresult of his February 14, 1991 | eft knee i njury and t he Enpl oyer was
ordered to repay Liberty Mutual for the benefitsit paid d ainmant from
Septenber 7, 1991 t hrough March 15, 1993 and to conti nue t o pay such
benefits to Cl ai mant on and after that | atter date, based upon the
Aver age Weekly Wage of $510.63. (RX 1)
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The Enpl oyer and Carrier submt that that decisionis binding upon
t he parties pursuant tothe well-settled doctrines of Res Judi cat a,
Col | at eral Estoppel and El ection of Renedies, inlight of thelandmark
deci sion of the U.S. Court of Appeals for the First Circuit in Bath
| ron Wor ks Corp. v. Director, ONCP (Acord), 125 F. 3d 18, 21, 31 BRBS
109, 111 (CRT) (1t Cir. 1997). Onthe other hand, Cl ai mant subnits
that this Court shouldrely onthe nore recent deci sion of the Benefits
Revi ew Board i n Pl ourde v. Bath | ron Wor ks Cor porati on, 34 BRBS 45
(2000). Thisissuew | be thoroughly di scussed bel owinthe section
dealingwith the nature and extent of Claimant’ s disability. | would
note at this point that Hearing O ficer Cote has thoroughly consi dered
t he evidence beforenmein his extrenely detail ed deci sion and his
findings of fact are i ncorporated herein by reference and will be
reiterated herein as needed for purposes of clarity and to deal with
t he unresol ved i ssues presented herein.

As not ed above, Cl ai mant seeks conpensation benefits for his
per manent total disability begi nning on Septenber 7, 1991 as he no
| onger canreturnto work at the shipyard and as t he Enpl oyer has not
shown t he avail ability of suitable alternate enpl oynment within his
physical limtations. Inthe alternate, C ai mant seeks an award f or
per manent partial disability, dueto his nultiple nedical problens,
Cl ai mant al | egi ng hi s | oss of wage-earning capacity i s hi gher than t hat
establ i shed by Hearing Officer Cote.

Dr. Donal d D. Kal voda was Cl ai mant’ s treati ng orthopedi c surgeon
bet ween Decenber 11, 1990 and at | east August 1, 1995 (CX 8) and t he
doctor, as of August 27, 1991, opi ned that Clai mant couldreturnto
wor k as | ong as “he avoi ds kneel i ng, squatting or clinbing ]| adders or
stairs” because of his bilateral knee problenms. He was al so tol d not
tolift norethanfifteen (15) pounds. (CX 8 at 104, 123-125) AS of
June 11, 1992 theliftinglimt was increasedtotwenty-five pounds.
(CX 8 at 107) The doctor sawCl ai mant on March 2, 1995 “f or nunbness
and tingling (of) both hands (the) right greater than (the) left,” the
doctor taking a history report “that in 1993 he began to experi ence
sone i ncreasi ng nunbness and ti ngling when driving for | ong periods.”
(CX8 at 110) Wiile Dr. Kalvoda reports that C ai mant’ s hand probl ens
were treated in 1993 at the Cyr Chiropractic Center (CX8 at 110), a
revi ewof those records frombDecenber 15, 1990 t hr ough August 10, 1995
reflects chiropractic treatnment only for daimant’s cervical, |unbar
and shoul der problens. (CX 5 at 45-90)

As of that March 2, 1995 visit Dr. Kal voda opi ned that d ai mant’s
hand synpt onms wer e due to “car pal tunnel syndrone right greater than
left.” Dr. Kalvoda prescribed a carpal tunnel rel ease and Cl ai mant
underwent “right endoscopi c carpal tunnel rel ease under axillary bl ock”
on March 22, 1995. (CX 8 at 110-111)

As not ed above, Cl aimant stopped working in the Enployer’s
producti on trades on Septenber 7, 1991 and, in July of 1999, the
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Enpl oyer recal l ed A ai mant to work as a parking | ot attendant two hours
daily, five days each week, at either the Bath or Portland, Mainelots.

He began t hat j ob at $14. 25 per hour and, as of Cctober 23, 2000, his
pay was i ncreased to $14. 65. Cl ai mant descri bed his job as sinply
wat chi ng vehi cl es entering the | ot and maki ng sure that t he vehi cl e has
t he proper sticker or decal to park in that lot. He records the
i cense pl at e nunmber of any vehi cl e not havi ng t he proper sticker or
decal but he makes no attenpt to apprehend or stop t he of f ender and
turnsinthe plate nunber(s) tothe Enpl oyer’s Director of Security,

Dani el Cote. Accordingto Clainmant, that job “is not real work” and i f

he i s not there, no one el se takes his place. Infact, Clai mant has
been at the Portl and | ot si nce Cctober of 2000 and no one has repl aced
himin Bath. Claimant has tried to return to work by retraining
hinsel f for work inthe repair of small engi nes and not orcycl es but, as
found by Hearing Officer Cote, that is “afieldthat apparently has
little or nowork avail abl e wi thinthe enpl oyee’ s | abor narket area.”
(RX 1 at 14) Cl ai mant has | ooked for work but no one will hire him
because of his nmultiple nmedical problens. Caimant’s earnings for his
wor k as a parking |l ot attendant fromJuly 25, 1999 t hr ough Novenber 19,

2000, in evidence as CX 21, total $10,554.00. He currently receives
$170. 30 i n weekly benefits pursuant to the March 13, 1993 award of

Hearing O ficer Cote. (RX 1)

On the basis of thetotality of this record and havi ng observed
t he denmeanor and heard t he t esti nony of credi bl e witnesses, | nmake t he
fol |l owi ng:

Fi ndi ngs of Fact and Concl usi ons of Law

This Adm ni strative LawJudge, inarrivingat adecisioninthis
matter, isentitledtodetermnethecredibility of the witnesses, to
wei gh t he evi dence and draw hi s own i nferences fromit, and he i s not
bound to accept the opinion or theory of any particul ar nedi cal
exam ner. Banks v. Chi cago Grain Trimmers Association, Inc., 390 U S.
459 (1968), reh. denied, 391 U.S. 929 (1969); Todd Shi pyards v.
Donovan, 300 F. 2d 741 (5th Gr. 1962); Scott v. Tug Mat e, |ncor porated,
22 BRBS 164, 165, 167 (1989); Hite v. Dresser Gui berson Punpi ng, 22
BRBS 87, 91 (1989); Anderson v. Todd Shi pyard Corp., 22 BRBS 20, 22
(1989); Hughes v. Bet hl ehemSteel Corp., 17 BRBS 153 (1985); Seaman v.
Jacksonville Shipyard, Inc., 14 BRBS 148.9 (1981); Brandt v. Avondal e
Shi pyards, Inc., 8 BRBS 698 (1978); Sargent v. Matson Term nal, Inc.,
8 BRBS 564 (1978).

The Act provides a presunptionthat a claimcomes withinits
provi sions. See 33 U.S.C. 8920(a). This Section 20 presunption
"applies as much to the nexus between an enpl oyee's nmal ady and hi s
enpl oynent activities as it does to any other aspect of aclaim"”
Swintonv. J. Frank Kelly, Inc., 554 F. 2d 1075 (D.C. Cir. 1976), cert.
deni ed, 429 U.S. 820 (1976). Claimant's uncontradicted credible
testi nony al one may constitute sufficient proof of physical injury.
Goldenv. Eller & Co., 8 BRBS 846 (1978), aff'd, 620 F.2d 71 (5th Cr.
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1980) ; Hanpton v. Bet hl ehemSteel Corp., 24 BRBS 141 (1990); Anderson
v. Todd Shi pyards, supra, at 21; M randa v. Excavati on Constructi on,
Inc., 13 BRBS 882 (1981).

However, this statutory presunption does not di spense with the
requir ement that a clai mof i njury rmust be made inthe first instance,
nor is it a substitute for the testinony necessary to establish a
“prima facie" case. The Suprene Court has held that “[a] prinafacie
‘clai mfor conpensation,’” towhichthe statutory presunptionrefers,
must at | east allege aninjury that arose inthe course of enpl oynent
as wel | as out of enploynent.” United States | ndus./Fed. Sheet Metal,
Inc., v. Director, Ofice of Wrkers' Conpensation Prograns, U S. Dep’'t
of Labor, 455 U. S. 608, 615 102 S. Ct. 1318, 14 BRBS 631, 633 ( CRT)
(1982), rev'gR ley v. U S. Indus./Fed. Sheet Metal, Inc., 627 F. 2d 455

(D.C. Cr. 1980). Mor eover, "the nere existence of a physical
inmpairnment is plainlyinsufficient toshift the burden of proof tothe
enpl oyer." U.S. Industries/Federal Sheet Metal, Inc., et al., v.

Director, Ofice of Wrkers' Conpensation Prograns, U S. Departnent of
Labor, 455 U. S. 608, 102 S.Ct. 1318 (1982), revig Riley v. U S.
| ndustri es/ Federal Sheet Metal, Inc., 627 F.2d 455 (D.C. Gr. 1980).
The presunption, though, is appli cabl e once cl ai mant establ i shes t hat
he has sustai ned an i njury, i.e., harmto his body. Preziosi v.
Controll ed I ndustries, 22 BRBS 468, 470 (1989); Brown v. Pacific Dry
Dock Industries, 22 BRBS 284, 285 (1989); Trask v. Lockheed
Shi pbui | di ng and Constructi on Conpany, 17 BRBS 56, 59 (1985); Kelaita
v. Triple A. Machine Shop, 13 BRBS 326 (1981).

To establish aprinafacieclai mfor conpensati on, a cl ai mant need
not affirmatively establish a connection between work and harm
Rat her, a cl ai mant has t he burden of establishingonly that (1) the
cl ai mant sustai ned physi cal harmor pai n and (2) an acci dent occurred
i nthe course of enpl oynent, or conditions existed at work, which could
have caused t he harmor pain. Kelaita, supra; Kier v. Bet hl ehemSt eel
Corp., 16 BRBS 128 (1984). Once thisprima faci e caseis established,
a presunptionis created under Section 20(a) that the enpl oyee's injury
or deat h arose out of enploynment. To rebut the presunption, the party
opposi ng entitl enent nust present substanti al evi dence provingthe
absence of or severing the connection between such harmand enpl oynent
or wor ki ng condi tions. Kier, supra; Parsons Corp. of Californiawv.
Drector, ONCP, 619 F.2d 38 (9th G r. 1980); Butler v. District Parking
Managenment Co., 363 F.2d 682 (D.C. Cir. 1966); Ranks v. Bath Iron
Wor ks Corp., 22 BRBS 301, 305 (1989). Once cl ai mant establishes a
physi cal harm and wor ki ng condi ti ons whi ch coul d have caused or
aggravated the harmor pain the burden shifts to the enpl oyer to
establishthat clainant's condition was not caused or aggravated by hi s
enpl oyment. Brown v. Pacific Dry Dock, 22 BRBS 284 (1989); Rajotte v.
General Dynam cs Corp., 18 BRBS 85 (1986). If the presunptionis
rebutted, it no |l onger controls and the record as a whol e nust be
eval uated to det erm ne the i ssue of causation. Del Vecchiov. Bowers,
296 U. S. 280 (1935); Vol pe v. Northeast Marine Termnals, 671 F. 2d 697
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(2d Cir. 1981). 1In such cases, | nust weigh all of the evidence
rel evant to the causati onissue. Sprague v. Director, OANCP, 688 F. 2d
862 (1st Cir. 1982); MacDonald v. Trailer Marine Transport Corp., 18
BRBS 259 (1986).

To establish a prima facie case for invocati on of the Section
20(a) presunption, clainmant nust prove that (1) he suffered a harm and
(2) an acci dent occurred or worki ng condi ti ons exi sted whi ch coul d have
caused the harm See, e.g., Noble Drilling Conpany v. Drake, 795 F. 2d
478, 19 BRBS6 (CRT) (5th Gr. 1986); Janes v. Pate Stevedori ng Co., 22
BRBS 271 (1989). |If claimant's enpl oynment aggravates a non-wor k-
rel ated, underlyi ng di sease so as to produce i ncapaci tati ng synpt ons,
the resulting disability is conpensable. See Rajotte v. General
Dynam cs Corp., 18 BRBS 85 (1986); Gardner v. Bath Iron Wrks Corp., 11
BRBS 556 (1979), aff'd sub nom Gardner v. Director, OANCP, 640 F. 2d
1385, 13 BRBS 101 (1st Cir. 1981). If enployer presents "specific and
conpr ehensi ve" evi dence sufficient to sever the connecti on between
claimant' s harmand hi s enpl oynment, the presunpti on no | onger control s,
and t he i ssue of causati on nust be resol ved on t he whol e body of proof.
See, e.g., Leone v. Sealand Term nal Corp., 19 BRBS 100 (1986).

Enpl oyer contends that Cl ai mant did not establish aprinafacie
case of causation and, inthe alternative, that thereis substanti al
evi dence of record to rebut the Section 20(a), 33 U.S.C. 8920(a),
presunption. The Board has hel d t hat credi bl e conpl ai nts of subjective
synptons and pain can be sufficient to establish the el enment of
physi cal harmnecessary for a prima facie case for Section 20(a)
i nvocati on. See Syl vester v. BethlehemSteel Corp., 14 BRBS 234, 236
(1981), aff'd, 681 F. 2d 359, 14 BRBS 984 (5th Gr. 1982). Moreover, |
may properly rely on Claimant's statenents to establish that he
experienced a work-rel ated harm and as it i s undi sputed that work
acci dents occurred whi ch coul d have caused the harm the Section 20(a)
presunptionisinvokedinthis case. See, e.g., Sinclair v. United
Food and Commerci al Workers, 23 BRBS 148, 151 (1989). Moreover,
Enpl oyer' s general contention that the clear wei ght of the record
evi dence establi shes rebuttal of the presunptionis not sufficient to
rebut the presunption. See generally Mffletonv. Briggs |Ice Oeam
Co., 12 BRBS 445 (1980).

The presunpti on of causation can be rebutted only by “substanti al
evidencetothe contrary” offered by the enployer. 33 U S.C. § 920.
VWhat t hi s requirenent nmeans i s that the enpl oyer nust of fer evi dence
whi ch conpl etely rul es out t he connecti on between the al | eged event and
the all eged harm InCaudill v. Sea Tac Al aska Shi pbui | di ng, 25 BRBS
92 (1991), the carrier offered a nedi cal expert who testifiedthat an
enpl oynment injury did not “play asignificant role” incontributingto
t he back troubl e at i ssueinthis case. The Board hel d such evi dence
insufficient as amtter of | awto rebut the presunpti on because t he
testinony did not conpletely ruleout therole of the enploynent injury
in contributing to the back injury. See also Cairns v. Matson
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Termnals, Inc., 21 BRBS 299 (1988) (nedi cal expert opinionwhichdid
entirely attribute the enpl oyee’s conditionto non-work-rel ated factors
was nonet hel ess i nsufficient torebut the presunption where the expert
equi vocat ed somewhat on causati on el sewhere in his testinony). Were
t he enpl oyer/carrier can of fer testi nony whi ch conpletely severs the
causal link, the presunptionisrebutted. See Phillips v. Newport News
Shi pbui | ding & Dry Dock Co., 22 BRBS 94 (1988) (mnedi cal testinony that
cl ai mant’ s pul nonary probl ems are consi stent with ci garette snoki ng
rat her than asbestos exposure sufficient to rebut the presunption).

For the nost part only nmedi cal testinony can rebut the Section
20(a) presunption. But see Brown v. Pacific Dry Dock, 22 BRBS 284
(1989) (hol di ng t hat asbest osi s causati on was not establ i shed where t he
enpl oyer denonstrated that 99%of its asbestos was renoved prior tothe
cl ai mant’ s enpl oynent whil e the remai ni ng 1%was i n an area far renoved
fromthe cl ai mnt and renoved shortly after his enpl oynent began).
Factual issues coneintoplay onlyinthe enployee’ s establishnent of
the prinma faci e el enents of harni possi bl e causationandinthelater
factual determ nation once the Section 20(a) presunpti on passes out of
t he case.

Once rebutted, the presunptionitsel f passes conpl etely out of the
case and the i ssue of causationis determ ned by exam ning the record
“as awhole”. Holnesv. Universal Maritinme Services Corp., 29 BRBS 18
(1995). Prior to 1994, the “true doubt” rul e governed the resol uti on
of all evidentiary di sputes under the Act; where t he evi dence was i n
equi poi se, all factual determ nati ons were resolved in favor of the
i njured enpl oyee. Young & Co. v. Shea, 397 F.2d 185, 188 (5" Cir.
1968), cert. denied, 395 U. S. 920, 89 S. . 1771 (1969). The Suprene
Court held in 1994 that the “true doubt” rule violated the
Adm ni strative Procedure Act, the general statute governing all
adm ni strative bodies. Director, ONCPv. G eenwich Collieries, 512
U S 267, 114 S. . 2251, 28 BRBS 43 (CRT) (1994). Accordingly, after
G eenwich Collieries the enpl oyee bears t he burden of provi ng causati on
by a preponderance of the evidence after the presunption is rebutted.

As the Enployer and its Carrier dispute that the Section
20(a) presunption is invoked, see Kelaita v. Triple A Machine
Shop, 13 BRBS 326 (1981), the burden shifts to enployer to rebut
t he presunption with substantial evidence which establishes that
claimant’s enpl oynent did not cause, contribute to, or aggravate
his condition. See Peterson v. General Dynam cs Corp., 25 BRBS
71 (1991), aff’d sub nom Insurance Conpany of North Anmerica v.
U. S. Dept. of Labor, 969 F.2d 1400, 26 BRBS 14 (CRT)(2d Cir.
1992), cert. denied, 507 U.S. 909, 113 S. Ct. 1264 (1993); Obert
v. John T. Clark and Son of Maryl and, 23 BRBS 157 (1990); Samv.
Loffland Brothers Co., 19 BRBS 228 (1987). The unequi voca
testinmony of a physician that no relationship exists between an
injury and a claimant’s enploynment is sufficient to rebut the
presunpti on. See Kier v. Bethlehem Steel Corp., 16 BRBS 128
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(1984). If an enployer submts substantial countervailing
evidence to sever the connection between the injury and the
enpl oynment, the Section 20(a) presunption no | onger controls and
the issue of causation nust be resolved on the whole body of
proof. Stevens v. Tacoma Boatbuil ding Co., 23 BRBS 191 (1990).
This Adm ni strative Law Judge, in wei ghing and eval uating all of
the record evidence, nay pl ace greater wei ght on the opini ons of
t he enpl oyee’s treating physician as opposed to the opinion of
an exam ning or consulting physician. In this regard, see
Pietrunti v. Director, OANCP, 119 F.3d 1035, 31 BRBS 84 (CRT)(2d
Cir. 1997). See also Anmpbs v. Director, OACP, 153 F.3d 1051 (9tN
Cir. 1998), anended, 164 F.3d 480, 32 BRBS 144 (CRT) (9th Cir.
1999).

In Shorette, the United States Court of Appeals for the
First Circuit, in whose jurisdiction this case arises, held that
an enmpl oyer need not rule out any possible causal relationship
between a claimant’s enmploynment and his condition in order to
establish rebuttal of the Section 20(a) presunption. The court
hel d t hat enpl oyer need only produce substantial evidence that
the condition was not caused or aggravated by the enpl oynment.
ld., 109 F.3d at 56,31 BRBS at 21 (CRT); see also Bath Iron
Wor ks Corp. v. Director, OANCP [Hartford], 137 F.3d 673, 32 BRBS
45 (CRT)(1st Cir. 1998). The court held that requiring an
enpl oyer to rul e out any possi ble connection between the injury
and the enpl oynment goes beyond the statutory | anguage presum ng
the conpensability of the claim“in the absence of substanti al
evidence to the contrary.” 33 U S.C. 8920(a). See Shorette,
109 F. 3d at 56, 31 BRBS at 21 (CRT). The “ruling out” standard
was recently addressed and rejected by the Court of Appeals for
the Fifth and Seventh Circuits as well. Conoco, Inc. .
Director, ONCP [Prewitt], 194 F.3d 684, 33 BRBS 187(CRT)(5th
Cir. 1999); American Grain Trimers, Inc. v. OANCP, 181 F. 3d
810, 33 BRBS 71(CRT)(7th Cir. 1999); see also OKelley v. Dep’t
of the Arny/ NAF, BRBS , BRB No. 99-0810 (May 2, 2000); but
see Brown v. Jacksonville Shipyards, Inc., 893 F.2d 294, 23 BRBS
22 (CRT)(11th Cir. 1990) (affirm ng the finding that the Section
20(a) presunmption was not rebutted because no physician
expressed an opinion “ruling out the possibility” of a causa
rel ati onship between the injury and the work).

I n the case sub judice, Claimnt all eges that the harmto his
bodily frane, i.e., his multiple orthopedi c and psychol ogi cal probl ens,
resulted fromworki ng conditions at the Enpl oyer's shipyard. The
Enpl oyer has i ntroduced no evi dence severing t he connecti on bet ween
such harmand Claimant's mariti me enpl oynent. Thus, Cl ai mant has
established a prima facie claimthat such harmis a work-rel at ed
injury, as shall now be discussed.

I njury

The term"injury" neans acci dental injury or death ari si ng out of
and in the course of enploynent, and such occupational di sease or
infection as arises naturally out of such enpl oynment or as naturally or
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unavoi dably results fromsuch accidental injury. See 33 U S.C.
8902(2); U.S. Industries/Federal Sheet Metal, Inc., et al., v.
Director, Ofice of Wrkers Conpensation Prograns, U S. Departnent of
Labor, 455 U. S. 608, 102 S.Ct. 1312 (1982), revig Riley v. U.S.
| ndustri es/ Federal Sheet Metal, Inc., 627 F. 2d 455 (D.C. G r. 1980).
Awor k-rel at ed aggravati on of a pre-existing conditionisaninjury
pursuant to Section 2(2) of the Act. Gardner v. Bath Iron Wrks
Cor poration, 11 BRBS 556 (1979), aff'd sub nom Gardner v. Director,
ONCP, 640 F. 2d 1385 (1st Gr. 1981); Preziosi v. Controlled Industries,
22 BRBS 468 (1989); Janusziew cz v. Sun Shi pbuil di ng and Dry Dock
Conpany, 22 BRBS 376 (1989) ( Deci si on and Order on Rermand); Johnson v.
| ngal | s Shi pbui |l di ng, 22 BRBS 160 (1989); Madrid v. Coast Marine
Construction, 22 BRBS 148 (1989). Moreover, the enpl oynent-rel ated
i njury need not be the sol e cause, or prinmary factor, inadisability
for conpensati on purposes. Rather, if an enploynent-relatedinjury
contributes to, conbines with or aggravates a pre-existing di sease or
underlying condition, theentireresultant disability is conpensable.
St rachan Shi ppi ng v. Nash, 782 F. 2d 513 (5th Gr. 1986); | ndependent
Stevedore Co. v. O Leary, 357 F.2d 812 (9th Cir. 1966); Kool ey v.
Marine I ndustries Northwest, 22 BRBS 142 (1989); M jangos v. Avondal e
Shi pyards, Inc., 19 BRBS 15 (1986); Rajotte v. General Dynam cs Corp.,
18 BRBS 85 (1986). Al so, when cl ai mant sustains an injury at work
which is followed by the occurrence of a subsequent injury or
aggravati on out si de work, enployer isliablefor theentiredisability
i f that subsequent injuryis the natural and unavoi dabl e consequence or
result of theinitial work injury. Bludworth Shipyard, Inc. v. Lira,
700 F. 2d 1046 (5th Cir. 1983); Mjangos, supra; Hcks v. Pacific Marine
& Supply Co., 14 BRBS 549 (1981). The terminjury includes the
aggravation of a pre-existing non-work-related condition or the
conbi nati on of work- and non-work-rel ated conditions. Lopez v.
Sout hern St evedores, 23 BRBS 295 (1990); Care v. WWATA, 21 BRBS 248
(1988).

I n occupati onal di sease cases, thereis no"injury" until the
accunul ated effects of the harnful substance manifest thensel ves and
cl ai mant becones aware, or inthe exercise of reasonabl e diligence or
by reason of nedi cal advi ce shoul d have been aware, of the rel ati onship
bet ween t he enpl oynent, the di sease and the death or disability.
Travel ers I nsurance Co. v. Cardillo, 225 F. 2d 137 (2d G r. 1955), cert.
deni ed, 350 U.S. 913 (1955). Thorud v. Brady-Ham |ton Stevedore
Conpany, et al., 18 BRBS 232 (1987); Ceisler v. Col unbi a Asbest os,
I nc., 14 BRBS 794 (1981). Nor does the Act require that theinjury be
traceabletoadefinitetime. The fact that claimant's injury occurred
gradual |y over a periodof tinme as aresult of continuing exposureto
condi tions of enploynent is nobar toafindingof aninjury withinthe
meani ng of the Act. Bath Iron Wrks Corp. v. Wiite, 584 F. 2d 569 ( 1st
Cir. 1978).

In the case at bar, this closed record conclusively
establishes, and | so find and conclude, that Cl ai mant has
wor ked at the Enpl oyer’s shipyard fromFebruary 18, 1974 t hrough
July 6, 1991 as a production worker, that he has worked as a
parking lot attendant from July 21, 1999 through at |east the
date of the Novenmber 30, 2000 hearing before ne, that he has
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infjured nultiple body parts in the course of his maritine
enpl oynment at the shipyard, that these injuries occurred on My
3, 1984 (OANCP No. 1-75595), on August 4, 1986 (OANCP 1-129666),
on August 18, 1983 (1-129779), on COctober 16, 1984 (1-130014),
on Decenber 3, 1990 (1-116830), on Septenber 7, 1991 (1-129778)
and on Decenber 14, 1991 (bilateral carpal tunnel syndrome - 1-
118133), that these accidents constitute work-related injuries,
that the Enployer had timely notice thereof by virtue of his
report to his immediate supervisor or by reports to on-duty
personnel at the Enployer’s Yard Infirmary and that these
reports are reflected in the Enployer’s Industrial Health
Department Records in evidence as CX 19, that the Enployer
and/or its Carrier have authorized certain medical care and
benefits and have paid himcertain conpensation benefits, sone
voluntarily and some pursuant to the state decree (RX 1) and
that Claimant filed for benefits once a dispute arose between
the parties. In fact, the only issue is whether or not these
claims are barred by the March 15, 1993 decision of Hearing
O ficer Cote. (RX 1)

Enpl oyer and Carrier also submt that these clains are
barred because Cl ai mant has not conplied with the requirenments
of Sections 12 and 13 of the Act.

Tinmely Notice of Injury

Section 12(a) requires that notice of atraumatic injury or death
f or whi ch conpensati on i s payabl e must be givenwithinthirty (30) days
after the date of theinjury or death, or withinthirty (30) days after
t he enpl oyee or beneficiary is aware of a rel ati onshi p between the
injury or death and t he enpl oynent. In the case of an occupati onal
di sease whi ch does not i mmedi ately result in disability or death,
appropriate notice shall be given within one (1) year after the
enpl oyee or cl ai mant becones aware, or inthe exerci se of reasonabl e
di l i gence or by reason of nedi cal advi ce shoul d have been aware, of the
rel ati onshi p anong the enploynent, the disease and the death or
disability. Odinarily, the date on which a clai mant was tol d by a
doctor that he had a work-related injury is the controlling date
est abl i shi ng awareness, and aclainmant isrequiredinthe exercise of
reasonabl e di |l i gence to seek a prof essional di agnosi s only when he has
reason to believe that his conditionwould, or mght, reduce hi s wage-
ear ni ng capacity. Osnundsen v. Todd Paci fi ¢ Shi pyard, 755 F. 2d 730,
732 and 733 (9th G r. 1985); see 18 BRBS 112 (1986) (Deci si on and O der
on Remand) ; Lindsay v. Bethl ehemSteel Corporation, 18 BRBS 20 (1986);
Cox v. Brady Ham | ton St evedor e Conpany, 18 BRBS 10 (1985); Jackson v.
| ngal I s Shi pbui |l ding Di vision, Litton Systens, Inc., 15 BRBS 299
(1983); Stark v. Lockheed Shi pbui | di ng and Constructi on Co., 5 BRBS 186
(1976). The relevant inquiry is the date of awareness of the
rel ati onshi p anong the i njury, enpl oynent and di sability. Thorud v.
Brady- Ham | t on St evedor e Conpany, 18 BRBS 232 (1986). See al so Bath
| ron Wrks Corporationv. Galen, 605 F. 2d 583 (1st Cir. 1979); Gei sler
v. Col unbia Asbestos, Inc., 14 BRBS 794 (1981).

Al t hough the Enpl oyer did not receive witten notice of the
A aimant's injury or occupational illness as required by Sections 12(a)
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and (b), the clai ns are not barred because t he Enpl oyer had know edge
of Claimnt's work-rel ated problens or has of fered no persuasive
evidence to establishit was prejudiced by the |l ack of witten noti ce.
Sheek v. General Dynam cs Corporation, 18 BRBS 151 (1986) ( Deci si on and
Order on Reconsi deration), nmodifying 18 BRBS 1 (1985); Derocher v.
Crescent Wharf & Warehouse, 17 BRBS 249 (1985); Dol owi ch v. Wst Side
lron Wrks, 17 BRBS 197 (1985). See al so Section 12(d)(3)(ii) of the
Amended Act .

Statute of Limtations

Section 13(a) provides that the right to conpensation for
disability or deathresulting fromatraumatic injuryis barred unless
theclaimisfiledwthinone (1) year after theinjury or deathor, if
conpensati on has been paid wi t hout an award, w thin one (1) year of the
| ast paynment of conpensation. The statute of limtations begins torun
only when t he enpl oyee becones aware of the rel ati onshi p between hi s
enpl oynment and his disability. An enployee becones aware of this
rel ati onshipif adoctor discussesit withhim Aureliov. Louisiana
St evedores, 22 BRBS 418 (1989). The 1984 Anendnents to t he Act have
changed the statute of limtations for aclai mant with an occupati onal
di sease. Section 13(b)(2) nowrequires that such claimant fileaclaim
withintwo years after cl ai mant becomes aware, or inthe exercise of
reasonabl e di | i gence or by reason of nedi cal advi ce shoul d have becone
awar e, of therelationship anong his enpl oynent, the di sease, and t he
deat h or disability. Gsmundsen v. Todd Paci fic Shipyards, 755 F. 2d 730
(9th Cir. 1985), and t he Board' s Deci si on and Order on Remand at 18
BRBS 112 (1986); Manders v. Al abanma Dry Dock & Shi pbui |l di ng, 23 BRBS 19
(19889). Furthernore, pertinent regul ations state that, for purposes
of occupati onal di seases, the respective notice and filing periods do
not begintorununtil the enpl oyeeis disabledor, inthe case of a
retired enpl oyee, until a pernmanent i npairnent exists. Lonbardi v.
General Dynam cs Corp., 22 BRBS 323, 326 (1989); Curit v. Bath lron
Wor ks Corp., 22 BRBS 100 (1988); Lindsay v. Bethlehem Steel
Cor poration, 18 BRBS 20 (1986); 20 C. F. R 8702.212(b) and 8702. 222(c).

The Benefits Revi ewBoard has di scussed t he pertinent el enents of
an occupati onal di seasein Gencarellev. General Dynam cs Corp., 22
BRBS 170 (1989), aff'd, 892 F.2d 173, 23 BRBS 13 (CRT) (2d G r. 1989).

It is well-settled that the enployer has the burden of
establishingthat the claimwas not tinely filed. 33 U S.C. 8920(b);
Fortier v. General Dynam cs Corporation, 15 BRBS 4 (1982), appeal
di sm ssed sub nom | nsurance Conpany of North Anerica v. Benefits
Revi ew Board, 729 F.2d 1441 (2d Cir. 1983).

Section 13(d) specifies that the one (1) year statute of
limtationsistolledbythe pendency of a state workers' conpensati on
claim Ingalls Shipbuilding Division, Litton Systenms, Inc. v.
Hol | i nhead, 571 F.2d 272 (5th Cir. 1978); Smth v. Universal
Fabricators, 21 BRBS 83 (1988), aff'd, 878 F. 2d 843, 22 BRBS 104 ( CRT)
(5th Cir. 1989); Calloway v. Zigler Shipyards, Inc., 16 BRBS 175
(1984); Sayl or v. Ingalls Shipbuilding, 9 BRBS 561 (1978); George v.
Lykes Bros., 7 BRBS 877 (1978); McCabe v. Bal | Buil ders, Inc., 1 BRBS
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290 (1975). The burden of establishingthe el enents of Section 13(d)
isontheclaimnt. George, supra, at 880. | find and concl ude t hat
Cl ai mant has sust ai ned his burdenonthisissue. Thefilingof aclaim
under a state workers' conpensation|awconstituted a suit for damages
wi t hi nt he meani ng of Section 13(d) and thus toll ed the Section 13(a)
one (1) year statute of limtations.

As not ed above, Hearing O'ficer Cote found that on August 15, 1991
t he Empl oyer had filed “a Petition For Review Of | ncapacity and a
certificate of suspension (of benefits), statingthat the enpl oyee had
resuned wor k, on account of an i njury sustai ned by t he enpl oyee on
February 14, 1991, that on Decenber 16, 1991 Li berty Mutual filed a
Petition For Award O Conpensati on on account of the February 14, 1991
injury, that the state hearing took place on July 30, 1992, that on
August 17, 1992 Liberty Miutual filed a Petition For Review Of
| ncapacity on account of the May 3, 1984 i njury, and t hat on Sept enber
16, 1992 the enpl oyee filed aMtion To Re- Open Evi denceon account of
bothinjuries. As alsonoted above, Hearing O ficer Cote thoroughly
revi ewed t he evi dence before hi mand i ssued hi s deci si on on March 15,
1993. (RX 1)

Thus, inviewof those procedural findings, |I findandconclude
that the clains fil ed herein under the Longshore Act are tinely because
the statute of [imtationsin Section 13 istolledduringthe pendency
of that state proceeding. As that decision was issuedon March 15,
1993 and as benefits are still being paid d ai mant under t he state act,
the clainms for benefits fil ed by the d ai mant on or about Decenber 20,
1993; (CX 24) February 26, 1994; (CX 25) February 26, 1994; (CX 26)
February 26, 1994; (CX 27), February 26, 1994; (CX 28) February 26,
1994; (CX 19) February 26, 1994 (CX 30) are tinely.

VWhilethereis dictainAcordas to whether or not the Section 13
Statute of Limtations is tolled duringthe pendency of that state
proceedi ng, | viewthat Court’s dictaas noticetothe attorneys on
that i ssue but asit isdicta, | still findthat issueto be open and
| nmust follow pertinent Board precedents on such tolling.

The soleissueremainingisthe nature and extent of Claimant’s
disability and this issue will be determ ned by t he | andmar k deci si on
of the First Circuit in Acord, supra, amatter over which | presided
and with which I amnost famliar.

Nature and Extent of Disability

It is axiomatic that disability under the Act is an econonic
concept based upon a nedi cal foundation. Quickv. Martin, 397 F. 2d 644
(D.C. Cr. 1968); Onens v. Traynor, 274 F. Supp. 770 (D. Md. 1967),
aff'd, 396 F.2d 783 (4th Gr. 1968), cert. denied, 393 U. S. 962 (1968).
Thus, the extent of disability cannot be nmeasured by physical or
nmedi cal condition alone. Nardellav. Canpbell Machine, I nc., 525 F. 2d
46 (9th Cir. 1975). Consideration nmust be givento claimant's age,
education, industrial history and the availability of work he can
performafter theinjury. American Miutual |nsurance Conpany of Boston
v. Jones, 426 F.2d 1263 (D.C. Cir. 1970). Even arelatively m nor
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infjury may lead to afindingof total disabilityif it preventsthe
enpl oyee fromengagi ng i n the only type of gai nful enpl oynent for which
he is qualified. (lId. at 1266)

Cl ai mant has t he burden of provi ng the nature and extent of his
di sability without the benefit of the Section 20 presunption. Carroll
v. Hanover Bridge Marina, 17 BRBS 176 (1985); Hunigman v. Sun
Shi pbui I ding & Dry Dock Co., 8 BRBS 141 (1978). However, once cl ai mant
has establ i shed that heis unabletoreturnto his fornmer enpl oynent
because of a work-related injury or occupati onal di sease, the burden
shiftstothe enpl oyer to denonstrate the avail ability of suitable
al ternate enpl oynent or realisticjobopportunities whichclaimnt is
capabl e of perform ng and whi ch he coul d secureif hediligentlytried.
New Or | eans (Gul fwi de) Stevedores v. Turner, 661 F.2d 1031 (5th Gr.
1981); Air Anericav. Director, 597 F.2d 773 (1st G r. 1979); Arerican
St evedores, Inc. v. Sal zano, 538 F. 2d 933 (2d Cir. 1976); Prezi osi v.
Controll ed I ndustries, 22 BRBS 468, 471 (1989); Elliott v. C&P
Tel ephone Co., 16 BRBS 89 (1984). Wil e d ai nant general | y need not
showthat he has tried to obtain enploynment, Shell v. Tel edyne Movi bl e
O fshore, Inc., 14 BRBS 585 (1981), he bears the burden of
denonstrating his willingness to work, Trans-State Dredgi ng v. Benefits
Revi ewBoard, 731 F. 2d 199 (4th Cir. 1984), once suitable alternate
enpl oynment i s shown. W1 son v. Dravo Corporation, 22 BRBS 463, 466
(1989); Royce v. Elrich Construction Conpany, 17 BRBS 156 (1985).

Sections 8(a) and (b) and Total Disability

Aworker entitledto permanent partial disability for aninjury
ari sing under the schedul e may be entitled to greater conpensati on
under Sections 8(a) and (b) by a showing that he/she is totally
di sabl ed. Potomac El ectric Power Co. v. Director, 449 U. S. 268 (1980)
(herein " Pepco"). Pepco, 449 U. S. at 277, n. 17; Davenport v. Daytona
Mari ne and Boat Wrks, 16 BRBS 1969, 199 (1984). However, unl ess the
worker istotally disabled, heislimtedtothe conpensation provi ded
by the appropriate schedule provision. W nston v. Ingalls
Shi pbuil ding, Inc., 16 BRBS 168, 172 (1984).

Two separ at e schedul ed di sabilities nust be conpensat ed under t he
schedul es in the absence of a showing of a total disability, and
claimant is precluded from(1l) establishing agreater | oss of wage-
earning capacity than the presuned by the Act or (2) receiving
conpensation benefits under Section 8(c)(21). Since d ainant suffered
injuries tonore than one mnenber covered by the schedul e, he nust be
conpensat ed under the applicabl e portion of Sections 8(c)(1) - (20),
wi t h t he awar ds runni ng consecutively. Potomac El ectric Power Co. v.
Drector, ONCP, 449 U. S. 268 (1980). InBrandt v. Avondal e Shi pyar ds,
I nc., 16 BRBS 120 (1984), the Board hel d that cl ai mrant was entitledto
t wo separ at e awar ds under the schedul e for his work-relatedinjuriesto
his right knee and | eft index finger.

Onthe basis of thetotality of this closedrecord, |I find and
concl ude t hat d ai mant has est abl i shed t hat he cannot returnto work as
a tank tester or as a shipfitter. The burden thus rests upon the
Enpl oyer to denonstrate t he exi stence of suitabl e alternate enpl oynent
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inthe area. |f the Enpl oyer does not carry this burden, Caimnt is
entitledtoafindingof total disability. Anerican Stevedores, |Inc.
v. Sal zano, 538 F. 2d 933 (2d Cir. 1976). Southern v. Farmers Export
Conpany, 17 BRBS 64 (1985). 1In the case at bar, the Enployer did
subm t probative and persuasi ve evidence as to the availability of
suitabl e alternate enpl oynent. See Pil ki ngton v. Sun Shi pbui | di ng and
Dry Dock Conpany, 9 BRBS 473 (1978), aff'd on reconsi deration after
remand, 14 BRBS 119 (1981). See al so Bunbl e Bee Seaf oods v. Director,
ONCP, 629 F. 2d 1327 (9th Gr. 1980). | therefore would find d ai mant
has atotal disability until March 17, 2000, t he date of t he t horough
and wel | -organi zed transferrabl e skills anal ysis and Labor Mar ket
Survey of Arthur M Stevens, Jr., the Enpl oyer’s vocati onal consul tant.
(M. St e)vens reiterated his opinions at his February 5, 2001 deposition.
EX 63

However, based on t he March 15, 1993 deci si on of Heari ng Exam ner
Cote (RX 1), | amunable to award such benefits to the Cl ai mant,
pursuant tothe Full Faith and Credit d ause of the U.S. Constitution,
especially inthis day and age on t he enphasi s of states’ rights, as
further discussed bel ow.

Cl ai mant' s i njury has becone permanent. A permanent disability
i s one which has continued for al engthy periodandis of |asting or
i ndefinite duration, as distingui shed fromone i n whichrecovery nerely
awai ts a normal healing period. General Dynam cs Corporation v.
Benefits Revi ew Board, 565 F. 2d 208 (2d Cir. 1977); Watson v. Gulf
St evedore Corp., 400 F. 2d 649 (5th Cir. 1968), cert. denied, 394 U. S.
976 (1969); Sei del v. General Dynam cs Corp., 22 BRBS 403, 407 (1989);
St evens v. Lockheed Shi pbui | di ng Co., 22 BRBS 155, 157 (1989); Trask v.
Lockheed Shi pbui | di ng and Constructi on Conpany, 17 BRBS 56 (1985);
Mason v. Bender Wel di ng & Machi ne Co., 16 BRBS 307, 309 (1984). The
traditional approach for determ ni ng whet her aninjury is pernmanent or
tenporary is to ascertainthe date of "maxi mummedi cal i nprovenent."
The det er m nati on of when maxi rummedi cal i nprovenent i s reached so
that claimant' s disability may be saidto be permanent is primarily a
guesti on of fact based on nedi cal evi dence. Lozadav. D rector, ONP,
903 F.2d 168, 23 BRBS 78 (CRT) (2d Cir. 1990); Hite v. Dresser
Gui berson Punpi ng, 22 BRBS 87, 91 (1989); Care v. Washi ngton
Metropolitan Area Transit Authority, 21 BRBS 248 (1988); Wyl and v.
Moore Dry Dock, 21 BRBS 177 (1988); Eckl ey v. Fi brex and Shi ppi ng
Conpany, 21 BRBS 120 (1988); WIlianms v. General Dynam cs Corp., 10
BRBS 915 (1979).

The Benefits Revi ew Board has held that a determ nati on t hat
claimant' s disability is tenporary or pernmanent may not be based on a
prognosi s that clai mant's condi ti on may i nprove and becone stati onary
at some futuretinme. Meeckev. |1.S. O Personnel Support Departnent, 10
BRBS 670 (1979). The Board has al so hel d that a di sability need not be
"eternal or everlasting” to be permanent and the possibility of a
f avor abl e change does not forecl ose a finding of pernmanent disability.
Exxon Corporationv. Wite, 617 F. 2d 292 (5th G r. 1980), aff' g 9 BRBS
138 (1978). Such future changes may be considered in a Section 22
nodi fi cati on proceedi ng when and i f t hey occur. Fl eetwood v. Newport
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News Shi pbui | di ng and Dry Dock Conpany, 16 BRBS 282 (1984), aff'd, 776
F.2d 1225, 18 BRBS 12 (CRT) (4th Cir. 1985).

Per manent di sability has been found where little hope exi sts of
eventual recovery, Air Anerica, Inc. v. Director, ONCP, 597 F. 2d 773
(1st Gr. 1979), where cl ai nant has al ready under gone a | ar ge nunber of
treatnments over a long period of time, Meecke v. 1.S. O Personnel
Support Departnment, 10 BRBS 670 (1979), even though there is the
possi bility of favorabl e change fromrecommended surgery, and where
work withinclaimnt's work restrictions is not avail able, Bell v.
Vol pe/ Head Construction Co., 11 BRBS 377 (1979), and on t he basi s of
claimant' s credi bl e conpl ai nts of painalone. Eller and Co. v. Gol den,
620 F. 2d 71 (5th Cir. 1980). Furthernore, thereis norequirenment in
t he Act that nedi cal testinony be introduced, Ballard v. Newport News
Shi pbuil ding & Dry Dock Co., 8 BRBS 676 (1978); Ruiz v. Universal
Maritime Service Corp., 8 BRBS 451 (1978), or that claimnt be
bedri ddento be totally disabl ed, Watson v. Gul f Stevedore Corp., 400
F.2d 649 (5th Cir. 1968). Moreover, the burden of proof inatenporary
total caseisthe sane as in apernmanent total case. Bell, supra. See
al so Wl ker v. AAF Exchange Service, 5 BRBS 500 (1977); Swan v. George
Hyman Construction Corp., 3 BRBS 490 (1976). There is no requirenent
t hat cl ai mant under go vocati onal rehabilitationtestingprior toa
finding of permanent total disability, Mendez v. Bernuth Marine
Shi pping, Inc., 11 BRBS 21 (1979); Perry v. Stan Fl owers Conpany, 8
BRBS 533 (1978), and an award of pernmanent total disability may be
nodi fi ed based on a change of condition. Witson v. Gulf Stevedore
Corp., supra.

An enpl oyee i s consi dered permanent|y di sabled if he has any
resi dual disability after reachi ng maxi nummnedi cal i nprovenent. Lozada
v. General Dynam cs Corp., 903 F. 2d 168, 23 BRBS 78 (CRT) (2d Cir.
1990); Sinclair v. United Food & Comrerci al Workers, 13 BRBS 148
(1989); Trask v. Lockheed Shi pbui |l di ng & Construction Co., 17 BRBS 56
(1985). Aconditionis permanent if claimant i s nolonger undergoi ng
treatment with a viewtowards i nproving his condition, Leechv. Service
Engi neering Co., 15 BRBS 18 (1982), or if his condition has stabilized.
Lusby v. Washi ngton Metropolitan Area Transit Authority, 13 BRBS 446
(1981).

As not ed above, Hearing Oficer Cote had t he benefit of virtually
t he sane evidence inthis closed record and, whil e sone of t he nedi cal
reports herein are dated after March 15, 1993, the fact remai ns t hat
those | ater reports by the same doctors and nedi cal providers are
cunul ativeinthat they nerely update Cl ai mant’ s nmedi cal condition
bet ween March 15, 1993 and hi s hearing before ne. For exanple, the
November 24, 2000 report of Dr. David L. Phillips, Il (CX 32),
detailing Claimnt’ s nul ti pl e nmedi cal probl ens, couldvery well be
dated in 1991 and 1993 and be simlar tothe reports of Dr. Kal voda (CX
8) and Dr. Pavl ak and Dr. Esponnette (CX 11), respectively. Likew se,
t he May 25, 2000 report of Dr. Christopher R Brigham M D., FACCEM
FAADEP, CIME (EX 58), also detailing Claimant’s nmulti pl e nmedi cal
probl ens, al so coul d very wel | have been witten before March 15, 1993.
| al so note that Hearing O ficer Cote reviewed and gave littl e wei ght
tothe July 31, 1992 Psychol ogi cal /I ntell ectual Eval uati on of David
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Houston, Ph.D., (CX6) and, in fact, denied dainant’s notionto reopen
t he evi dence.

Thus, for all intents and purposes thereis no newevi dence before
me and, accordingly, I find and concl ude that t hese cl ai ns before ne
are barred by the March 15, 1993 deci sion of Hearing O ficer Cote (RX
1) wherein he concluded, i nter alia, that apportionnent of liability
bet ween Cl ai mant’ s May 3, 1984 injury, for which Li berty Mitual was on
the risk, and his February 14, 1991 i njury, for which the Enpl oyer as
a self-insurer was on the risk, WAS NOT WARRANTED | N THE STATE
PROCEEDI NG even t hough such apportionnent is permttedinthat forum
but not under t he Longshore Act, except for thoseclains falling wthin
t he concept of “successive injuries” Hearing O ficer Cote also
concl uded that d ai mant’ s | ower | unbar probl ens were “unrelated to his
May 3, 1984 conpensableinjury,” that Caimant’s disabilityis dueto
his February 14, 1991 | eft knee injury, that suchinjury had resulted
inafifty (509 percent incapacity fromand after Septenber 7, 1991
and that the Enpl oyer as a self-insurer is responsible for those
benefits. Those benefits are currently being paid to the Clai mant.

As not ed above, | was the presiding Judge in the case of Alvin
Acord, supra, and | rejectedthe Enpl oyee’ s positionthat that claim
was barred by Res Judi cat a and Col | at eral Estoppel, prinarily because
of the obvious differences inthe respective burdens of proof, the
strong Section 20(a) presunptioninthe enployee’ s favor, a provision
l acking inthe state statute and t he obvi ous di fferences i nthe awards
permtted under the state act. | have al ready pointed out that
apportionnment is permtted under the state act and | nownote that the
award of Hearing O ficer Cote (i.e., a flat award of “a 50%
i ncapacity,” without a reduction to dollars and cents and wi t hout
further explanation) is not permtted under the Longshore Act as an
awar d under Sections 8(c)(1) or (3) woul d be for the appropri ate nunber
of weeks. However, the First Circuit reversed ny deci sioninAcord,
supra, and | nust follow that Court’s |andmark deci sion.

| have read the decision of the First Grcuit inAcord and | agree
conpletely with that nost significant deci sion because it effectuates
t he purposes, letter and spirit of the Full Faith and Credit C ause of
the of the U.S. Constitution. These clains before ne, innyjudgnent,
are a very good exanpl e of the raison d etre of the Acord deci si on and
its rationale.

d ai mant had a ful | hearing before the Mai ne Wrkers’ Conpensati on
Comm ssi on and this Enpl oyer andits Carrier joined before me were full
participants. O aimant had his day i n court inthat forumand Heari ng
Officer Cote has i ssued the nost detail ed conprehensi ve deci sion from
that forum |t is nost obvious that Hearing O ficer Cote thoroughly
revi ewed t he sane evi dence as there nowis beforene. Wilecertain
claims are dat ed after the date of such deci sion, the fact remai ns t hat
those cl ains are based on evidence, facts and events presented to
Hearing O ficer Cote in that proceeding.

There nust beafinality tosuchlitigation andAcord provides

gui dance to t he Longshore bar t hat t he enpl oyee nay be barred under the
Longshor e Act once t he Mai ne Wrkers’ Conpensati on Comm ssi on i ssues a
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final decisiononthe nmerits of theclain(s). Suchdoublelitigation
is not permtted by the Full Faith and Credit Clause of the U. S.
Constitution.

Whil e this decision herein may seemto be unduly harsh and
i ncongruous, | agreewiththerationale of the First Grcuit’s decision
in Acord, supra, especially as | also agreethat this litigation nust
come to an end.

Accordingly, inviewof the foregoing, | hereby give Full Faith
and Credit tothe March 15, 1993 deci si on of Hearing O ficer Cote (RX
1) and | conclude that these clains are barred by t hat deci sion. Wile
t he Board has attenpted to di stingui shAcord, supra, inPlourde, supra,!?
| ambound to foll owpertinent precedents of the U S. Court of Appeal s
for the First Circuit, in whose jurisdiction these clains arise.

I n viewof the foregoing, all other i ssues are noot and need not
be resol ved at this tinme, pending further instructions fromthe Board
or First Circuit.

ENTI TLEMENT

Si nce Cl ai mant has been fully conpensated for his work-rel at ed
injuries, heisnot entitledto additional benefitsinthis proceeding
and his claimfor benefits is hereby DENI ED as t hese cl ai ns are barred
by the final decision of the Maine Wrkers’ Conpensation Conm ssion.

The rul e that all doubts nust be resolved in Claimnt's favor
does not require that this Adm nistrative LawJudge al ways find for
Cl ai mant when there is a dispute or conflict inthe testinmony. It
merely means that, i f doubt about the proper resolutionof conflicts
remai ns inthe Adm ni strative LawJudge's m nd, these doubts shoul d be
resolvedin daimant's favor. Hodgson v. Kaiser Steel Corporation, 11
BRBS 421 (1979). Furthernore, the nere existence of conflicting
evi dence does not, ipsofacto, entitle aClaimant toafindinginhis
favor. Lobin v. Early-Massnman, 11 BRBS 359 (1979).

VWhile claimant correctly asserts that all doubtful fact
guestions are to be resol ved i n favor of the injured enpl oyee, the nere
presence of conflicting evidence does not require a concl usion that
t here are doubts which nust be resolved in claimnt's favor. See
H slopv. Marine Termnal s Corp., 14 BRBS 927 (1982). Rather, before
applying the "true doubt” rul e, the Benefits Revi ewBoard has hel d t hat
this Adm nistrative Law Judge should attenpt to evaluate the
conflictingevidence. See Betz v. Arthur Snowden Co., 14 BRBS 805
(1981). [ Moreover, the U.S. Suprene Court has abolished the “true
doubt” rulein Maher Termnals, Inc. v. Director, OANCP, 512 U. S. 267,
114 S. Ct. 2251, 28 BRBS 43 (CRT) (1994), aff’'g 992 F. 2d 1277, 27 BRBS 1
(CRT)(3d Cir. 1993)].

1l agree conpletely with counsel for Liberty Miutual and the
Enpl oyer that Acord and Plourde are distinguishable and |I adopt and
i ncorporate herein their reasons therefor. In this regard, see RX 6
at 9-12 and EX 64 at 10-11.
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As Cl ai mant has not successfully prosecuted these clains, his
attorney is not entitled to a fee award.

ORDER

It is therefore ORDERED that the clains for conpensation
benefits filed by Rene G Cyr shall be, and t he sanme ar e her eby DEN ED.

A
DAVID W DI NARDI
Adm ni strative Law Judge

Bost on, Massachusetts
DWD: dr
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